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show that a challenge was sent either 
by letter or by word of mouth, without 
producing the letter, though if it be 
averred that a letter was sent that fact 
must be proved : Commonwealth v. 
Hooper, Thacher's Criminal Cases 400. 
See also Brown v. Commonwealth, 2 Vir- 
ginia Cases 576. In Commonwealth v. 
Rowan, 3 Dana 397, the indictment 
charged that the defendant accepted a 
written challenge to fight with deadly 
weapons, viz.: with pistols, "which 
writing," it says, " is as follows," re- 
citing a letter which without being more 
explicit in its object requires "that ulti- 
mate arrangement customary under such 
circumstances, " and avers acceptance of 
such challenge by a letter also recited 
in full. A demurrer to the indictment 
having been upheld below the Court of 
Appeals affirmed this judgment, holding 
that without this correspondence the 
charge would have been sufficient, or 
with it had there been an averment that 
the parties intended and understood the 
letter as a challenge. Then the corres- 
pondence would have been evidence, 
and other proof would have been ad- 
missible to show the intention. Com 



v. Pope, 3 Dana 418, was a decision of the 
same court in the same term, in which 
the judgment of the court below sus- 
taining a demurrer to an indictment for 
challenging was reversed. The indict- 
ment contained a copy of the alleged 
challenge, apparently merely a demand 
for satisfaction, but there were allega- 
tions that the letter was intended and 
understood as a challenge to fight with 
deadly weapons, and, further, that the 
intent was to fight it, to wit : with 
pistols. Held, that the indictment was 
good on its face, for the true intent and 
meaning of the supposed challenge 
might be shown upon the trial by proof 
oral or written. These last two deci- 
sions are affirmed in two late Kentucky 
cases : Moody v. Commonwealth, 4 Met- 
calfe 1, and Heffren v. Commonwealth, 
Id. 5. 

It seems from Commonwealth v. Boot, 
supra, and Moody v. Commonwealth, that 
evidence as to the code duello is not ad- 
missible, at least, as was said in the last 
case, without producing the code ; and 
this might be a difficult matter. 

G. H. F. 



United States Circuit Court— Eastern District of Virginia. 

UNITED STATES v. PETERSBURG JUDGES OF ELECTION. 

UNITED STATES v. PETERSBURG REGISTRARS OF ELECTION. 

The Fourteenth Amendment declares what shall constitute citizenship of the 
United States as well as of the several states, and gives Congress the power to 
protect the citizen in all the franchises, rights and privileges which belong to him 
either as a citizen of the United States or of a state. 

The rights which are given to a citizen by a state, such as the right to vote 
when possessing certain qualifications, may be modified or taken away by the state, 
and the United States cannot interfere, but so long as the right remains, the 
United States has the power to protect him in its enjoyment and exercise. 

Rights which do not arise from citizenship but accrue to men as men, such as 
the security of life and property, remain under the exclusive protection of the 
states. 

The Enforcement Act of May 31st 1870, providing for the punishment of ob- 
structing voters, is appropriate legislation to enforce the Fourteenth Amendment, 
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and is, therefore, constitutional ; and an indictment nnder it charging the preven- 
tion of legally qualified citizens of Virginia from voting, and the refusal to regis- 
ter such citizens as voters is valid and sufficient, although it does not charge that 
the acts were done on account of the race, color, or previous condition of servitude 
of the citizens. 

These were demurrers to indictments charging the defendants 
with unlawfully preventing certain citizens of Virginia from voting. 
The facts are set out ante p. 105, where the opinion of Hughes, 
J., is given. Subsequently the following opinion was filed by 

Bond, Circuit J. — It is conceded in the argument that had this 
been at an election for members of Congress or for Presidential 
electors the demurrer would have been bad ; or that if the pleader 
had charged that the unlawful obstruction was on account of the 
race, color or previous condition of servitude of the electors, no 
fault could have been found with the indictment. But this was 
not at a Federal election, nor does the indictment charge that the 
obstruction was made on account of race, color or previous condi- 
tion of servitude. 

The question then is whether or not there is constitutional 
power in Congress to protect a citizen of the United States qua 
citizen in the exercise of the elective franchise either by force of 
the Fourteenth or Fifteenth Amendment of the Constitution. 

Citizenship of the United States prior to the passage of these 
amendments was, to say the least, but an ill-defined relation. It 
was by many thought to be derivative, and not direct. A person 
became a citizen of the United States by force of his citizenship 
of some one of the states. It was as a citizen of a state that he 
had a right to sue in Federal courts, and hence a large number of 
our fellow-citizens during the late civil war were led to think that 
as they first became citizens of the state, and indirectly through 
that relation citizens of the United States, their allegiance was 
first due to the state, and secondarily to the United States. 

It seems to me that the object of the first clause of the first sec- 
tion of the Fourteenth Amendment was to settle this question of 
allegiance for ever, and to make the United States a nation by de- 
claring " that all persons born in the United States are citizens 
thereof," owing allegiance upon birth, and that consequently the 
power to protect such persons as owed this allegiance belonged to 
the United States as fully as the power to protect its citizens for 
the purposes of its organization inheres in any other nation. 
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Whether a person's duty to the state or to the United States is 
paramount, was the question fundamental in the war ; and after 
the expenditure of so much blood and treasure, the people through 
their legislatures thought it not right to leave the matter doubtful, 
and so declared in this amendment that not only are all persons 
born or naturalized in the United States citizens thereof, but are 
also citizens of the states wherein they reside, thus establishing 
not only what constituted citizenship of the United States, but, so 
far as this description of persons is concerned, what constituted 
citizenship of a state. 

Congress is empowered to enforce these two relations created by 
this amendment by appropriate legislation. It has seen fit since 
the adoption of it to legislate upon the right to vote only. 

It is objected to this legislation, which, so far as these cases are 
concerned, is contained in the 4th section of the Act of May 30th 
1870, which provides " That if any person by force, bribery, 
threats, intimidation, or other unlawful means, shall hinder, delay 
or prevent, or obstruct any citizen from doing any act required to 
be done to qualify him to vote, or from voting at any election," 
&c, that the right to vote is not a privilege or immunity of a citi- 
zen of the United States as such, and that, therefore, it does not 
come within the power of Congress to legislate concerning it. 

But the Constitution of the state of Virginia declares in its 
third article that " every male citizen of the United States, twenty- 
one years of age," who shall have the requisite qualifications, shall 
have the right to vote ; and now the question is, as the right to 
vote at an election in Virginia is not a right absolute, dependent 
solely upon citizenship, but a right which the state may modify 
and control, has Congress the power, where and while the right is 
given, to protect a citizen in the exercise of it ? 

It may be fairly concluded that what is meant by citizenship of 
the state is the same, so far as the power to protect that relation 
goes, though it may not be co-extensive in the privileges given, as 
is meant by citizenship of the United States. 

A state has the undoubted right to control, protect, tax and sum- 
mon to arms its citizens to promote the objects for which it exists. 
And when the Fourteenth Amendment declares that all persons 
born within the jurisdiction of the United States are citizens of the 
state in which they reside, every such person becomes liable to 
these burdens and is entitled to this protection. This will be ad- 
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mitted. When the same amendment declares that such persons 
are also citizens of the United States, it must mean that they shall 
occupy the same relation to the General Government so far as its 
purposes are concerned. These purposes we are not left in doubt 
about, for the Constitution of the United States declares in its 
preamble that the object of the government is to form a more per- 
fect union, establish justice, insure domestic tranquillity, provide 
for the common defence, and to secure the blessings of liberty to 
ourselves and our posterity. 

Whatever, therefore, if a state had these objects for its organi- 
zation, it might require its citizens to do or to refrain from doing 
to promote them, it seems to me the United States may require. 
The citizenship which owes allegiance to each is now created by 
the same paragraph of the Fourteenth Amendment, and each may 
summon its citizens to enforce them, or defend them in so doing. 
In a republican form of government the duty of voting is as re- 
sponsible a burden as that of bearing arms. The government cannot 
exist without the power to require both ; and if it may protect the 
citizen in the one obligation, I see no reason, if it be desired to 
preserve its existence, it may not do so in the other. 

If, therefore, a state, by virtue of a person's relation to it as 
citizen, claims, and has always claimed, the right to protect him 
in the exercise of a right granted by the United States, surely the 
United States is not claiming unlawful authority when it un- 
dertakes to protect one of its citizens in a right granted by a state 
to him as a citizen of the United States. Now the right to vote 
at a Federal election is bestowed by the Constitution of the 
United States upon such citizens of the states as have the requisite 
qualifications for electors of the most numerous branch of the state 
legislature. The state prescribes the qualifications for such electors ; 
but being designated by the state through qualifications prescribed, 
the United States grants them the right to vote at a Federal 
election. 

Every state by its laws protects its citizens in the exercise 
of this right, with which, not the state, but the United States 
clothes them. 

If this be within the power of the state by virtue of the citizen- 
ship of its citizens, why may not the United States protect its 
citizens to the fullest extent in a right with which a state clothes 
them? 

Vol. XXIII.— 31 
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But this Fourteenth Amendment goes much farther than this. 
It declares that all persons born or naturalized in the United 
States are citizens of the state wherein they reside, and that Con- 
gress shall enforce this by appropriate legislation. 

That which constitutes citizenship, if it be not the mere privilege 
of calling oneself citizen, must be the prerogatives, franchises, 
rights and privileges which the state governments grant to those 
occupying that relation, in return for the performance of the 
duties which spring from allegiance and citizenship ; and unless 
this amendment was inane, fruitless and ineffectual, it must mean 
that Congress by appropriate legislation can protect the citizen of 
a state in the exercise of all the rights conferred upon him as 
such, and which distinguish him from those who are aliens or 
merely residents in the state. 

The exercise of this power on the part of the United States can 
in nowise interfere with the right of the state to prescribe the 
qualifications of citizens to vote, nor with their privileges and 
immunities in any other respect. That power remains as hereto- 
fore with the state, with the exception that they shall not make 
race, color or previous condition of servitude a ground of distinc- 
tion. It only asserts the power of the United States in return for 
his allegiance to protect the citizen in the rights which the Federal 
Government grants, and in such as the states from time to him vol- 
untarily bestow upon him, and which they can continue or with- 
draw at pleasure. 

There is a citizenship of the states and a citizenship of the 
United States. 

What the states may do by reason of this relationship, the United 
States may do. To give any other construction to the clauses of 
the 14th Amendment we have been considering, would be to say 
that everybody born or naturalized in the United States had a 
right to call himself citizen, and that the amendment drew the rela- 
tion of citizenship no closer than before its adoption ; and that in 
view of the great contest just over, the people adopted an amend- 
ment declaring every one born or naturalized in the United States 
a citizen, and that Congress might enforce that nominal relation, 
and the empty claim to be called such, by appropriate legislation. 

To overrule this demurrer, it is necessary to claim only that the 
sovereignty of the United States is equal in its sphere for the pro- 
tection of the rights and privileges of citizens, to that claimed by 
the states in the protection of their own. 
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Nor does this construction of the amendment interfere with the 
rulings of the Supreme Court in what is known as the Slaughter- 
house ease. 

The right to slaughter animals within the limits of the city of 
New Orleans was not a right appertaining to citizenship at all. 
Aliens might do it ; but in these cases the right to vote is given to 
all citizens of the United States as such, and no one else can exer- 
cise it. It is an immunity, a defence, a privilege peculiar to that 
relation, and is not shared in common with all persons whatsoever. 
It was not personal to a man by reason of his manhood at common 
law. It is the endowment of the state, peculiar to citizenship. 

Before the state was, men had certain rights which belonged to 
them because they were men. As our declaration of independence 
declares, men are born with certain inalienable rights. 

These rights we do not contend the 14th Amendment empowers 
the United States to protect. It is only such rights, privileges and 
immunities as the state or the United States confers upon them 
because of their citizenship to the United States, that the laws of 
the United States can insure. 

The fear that this construction will draw into the United States 
courts all cases of offences against the person and property of 
individuals is groundless. 

The rights which are inalienable and belong to men as men, and 
not as citizens, are life, liberty, and the pursuit of happiness. The 
right to be secure in one's person or property is not peculiar to 
citizenship. Citizens share that with aliens. Offences against 
the person as well as those against property are cognisable in 
the state courts, except where the controversy arises between 
citizens of different states, a choice of forum is given ; but all such 
privileges as are peculiar to citizenship this 14th Amendment, 
it seems to me, was adopted to enforce. 

And all that the Supreme Court decided in the Slaughter-house 
cases, was that the United States by force of the 14th Amendment 
was not clothed with authority to enforce the rights common to all 
men, but those only peculiar to citizenship. 

The right to vote is not the common right of all persons resi- 
dent in Virginia. It is not the right of all citizens of Virginia per 
se, because a person might be a citizen of Virginia who is not a 
citizen of the United States, and the Constitution of the state 
confers the right to vote upon citizens of the United States solely. 
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The demurrer insists upon it, that as the state has passed no law 
abridging the right of citizens in any particular, the indictment is 
bad. This view leaves out of consideration the final clause of the 
14th Amendment, which empowers Congress to enforce its provi- 
sions by appropriate legislation. The mischief to be prevented by 
the 14th Amendment was the obstruction of the citizen in the 
exercise of the rights of citizenship, whatever they from time to 
time might be. There is no way as yet pointed out by which a 
state can be punished, and the mischief sought to be prevented 
might be flagrant in violation of state law, or without any color of 
authority under it. 

The white people in Virginia might, without law or in spite of 
it, determine that no colored man should vote, and the colored 
people in South Carolina might, in the same unlawful manner, 
unite to violently obstruct their white fellow-citizens from exer- 
cising the elective franchise. The mischief to be prevented would 
be flagrant, and yet if this demurrer be good, no remedy could be 
found. Now Congress, in this view of the case, has thought it 
appropriate legislation to punish the individuals who commit the 
wrong, whether under color of state authority or without pretending 
to any authority at all. Who can say that this is not appropriate 
legislation ? 

It remedies the existing evil ; and a law which accomplishes or 
tends to accomplish a purpose required by the Constitution to be 
effected, cannot be said by a judicial tribunal to be inappropriate: 
Fugitive Slave Law, Act Sept. 18th 1850. 

In answer to the objection that these indictments do not allege 
that the obstruction had was done on account of race, color, or 
previous condition of servitude, it is sufficient to say, that the sta- 
tute under which the indictments are drawn uses no such language ; 
and it is most generally sufficient in setting out in pleading a statu- 
tory offence, to use the words of the statute creating it. 

But if it be contended that the only power Congress had to pass 
the statute was that granted by the 15th Amendment, which pre- 
vents discrimination among voters on account of race, color, or 
previous condition, &c, and authorizes appropriate legislation to 
prevent such discrimination, there is answer to it in this, that it is 
impossible to prove, though the fact may be so, if a body of colored 
men in South Carolina assault and beat fifty white people at the 
polls and prevent their voting, and at the same time knock two 
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colored people down, that this was done on account of race or 
color. Congress thought to cut the thing up by the roots, and 
enacted what is really and practically the only appropriate legis- 
lation, as any person who has seen the efforts to enforce this section 
must know, that no person shall disturb another at an election to 
prevent his exercise of the franchise ; and as the greater includes 
the less, if he can do so from no motive he cannot do it because of 
race, color, or previous condition, &c. 

And from these considerations we have drawn the following con- 
clusions : 

1st. That by the 14th Amendment to the Constitution the 
people have provided a citizenship to the United States direct, 
positive and paramount, springing from birth within its jurisdic- 
tion, or by statutory naturalization. 

2d. That what the states have claimed to do by virtue of their 
sovereign power over their citizens, the United States may do over 
its citizens by virtue of its sovereign power and the direct relation- 
ship thus established. 

3d. That while the 14th Amendment, in furtherance of this 
view, declares that no state shall make or enforce any law contrary 
to this provision, it likewise declares that Congress shall enforce 
the amendment by appropriate legislation. And that as Congress 
cannot punish a state qua state, it is appropriate legislation within 
the meaning of the statute to attain its end, i. e. the protection of 
the citizen in his right to vote by punishing the individuals who 
obstruct him in its exercise. 

And that even under the Fifteenth Amendment, where experi- 
ence has shown the obstruction of voters on account of race and 
color cannot be, in the judgment of Congress, otherwise prevented, 
it is appropriate legislation to provide by statute that no such ob- 
struction shall take place at all. 

And that this construction of the 14th and 15th Amendments 
does not affect the rights of the states to define the rights of citizen- 
ship, nor does it draw into the jurisdiction of the United States 
courts the question of the invasion of the rights of persons or 
property, as such. It concerns only the rights which distinguish 
persons as citizens, and which they hold in that character. 



